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The history of governance in the United States is one of a conflict between democratic rule and the 
protection of civil liberties. This conflict is perhaps most visible in the tension between the 
legislative process and the judicial system. While legislation is often the product of democratic 
majority will, the judicial system is generally designed to be a step removed from democratic 
majorities frequently in the form of unelected and unaccountable judgeships.2 

Americans select their judges through a wide array of methods, ranging from appointive selection 
procedures to democratic elections. Federal judges, for example, are appointed by the President, 
with the advice and consent of the Senate.3 States, on the other hand, are free to devise their own 
selection procedures with relatively few constraints imposed by federal statutory or constitutional 
law.4 In all cases, the selection procedures chosen reflect a preference between judicial autonomy 
versus public accountability or some balance in between.5 

Direct democracy in California has found itself in the middle of this unresolved conflict between 
democratic governance and the judicial protection of civil liberties. Californians make extensive 
use6 of the initiative process, the most democratic and purely majoritarian form of policymaking.7 

Thus, it should come as no surprise that pub lic policies formulated through the initiative process 
often become embroiled in controversy and scrutinized by the courts. 

California courts, however, are not of one mind when it comes to initiatives. Part of the reason 
behind the courts' diverging views on judicial scrutiny of initiatives is that, depending on the level 
of court, judges are selected through three very different methods.8 Trial court judges in California 
are selected in competitive elections;9 appellate justices in the state are selected through non-
competitive retention elections;'0 and federal judges are selected by the President and con firmed 
by the U.S. Senate for lifetime appointment." 
These differences in the system of judicial selection at the state and federal courts have a 
significant impact on California's judicial review of initiatives. 

I. Challenging an Initiative in Court can be done through a 
wide Variety of Means  

Initiatives can be challenged in court through a multiplicity of ways. They can be challenged early 
to keep them off the ballot or later after voter approval.'2 They can be challenged in state courts or 
in the federal courts, or both.'3 Court challenges to initiatives may follow a routine time schedule or 
an expedited schedule if the courts feel pressing issues must be resolved immediately.'4 And 
opponents of a voter-approved initiative may request a preliminary injunction to suspend the 



initiative legislation until after a full trial.'5 In short, initiatives can be challenged in court in 
virtually all the ways that any legislation can be legally contested. 

Nevertheless, some patterns of challenging an initiative in court are relatively common. In most 
states, such as California, the courts are rarely willing to remove an initiative from the ballot prior 
to an election.'6 For example, the California Supreme Court displayed judicial restraint in refusing 
to decide the constitutionality of Proposition 8 prior to the 1982 election.'7 Most state and federal 
courts exercise judicial restraint when it comes to pre-election review of initiatives, especially pre-
election review on substantive rather than procedural grounds.'8 Some states even forbid pre-
election review of initiatives on substantive grounds.'9 

The exercise of such restraint against pre-election review is based on the principle that an initiative 
is not yet within the purview of either the executive, legislative, or judicial branches before it goes 
from a mere proposal to an actual law.20 A California appellate court echoed this sentiment when 
it noted, "As we have frequently ob served, it is usually more appropriate to review constitutional 
and other challenges to ballot propositions or initiative measures after an election rather than to 
disrupt the electoral process by preventing the exercise of the people's franchise, in the absence of 
some clear showing of  

Where permissible,22 in order to justify pre-election review on substantive grounds, opponents of 
an initiative petition must be able to demonstrate convincingly that the measure will be invalidated 
and that permitting a vote on the issue is likely to cause significant harm.23 Rationales for pre-
election review have included prevention of fiscal waste in conducting the election, federal 
preemption, and judicial economy.24 In California, only six initiatives and referendums have been 
subjected to pre-election judicial review.25 Of these, only three initiatives have been removed 
from the ballot.26 These include a 1983 reapportionment initiative,27 a 1984 federal balanced 
budget amendment initiative,28 and a 1988 no-fault insurance reform initiative.29 

More commonly, initiatives in California and other jurisdictions are challenged after voters have 
approved them. Initiatives are challenged on a wide variety of grounds. Most often, state and 
federal courts may invalidate an initiative for Violating some constitutional principle?0 Less often, 
initiatives will be contested for conflicting with a higher federal law, known as "federal 
preemption."3' Courts may invalidate an initiative for addressing more than one subject32 or for 
exceeding certain subject limitations, such as high lighting a specific individual or corporation for 
regulation.33 Finally, a California initiative may amend the state constitution but may not 
fundamentally revise the constitution.34 

In most jurisdictions, each county at the state level or each district at the federal level determines 
its own rules for allocating cases among specific judges. While "judge shopping" is illegal in all 
jurisdictions,35 determining the court in which to file is part and parcel of a prudent legal strategy. 
If prior rulings suggest that judges in one district are more hostile to an initiative than judges in 
another district, filing in the more hostile district increases the odds of overturning the initiative. 

Generally, computers assign cases randomly to judges in the county or district. There are 
significant exceptions, however. Senior judges receive fewer case assignments because of their 
additional administrative workload. Further, the court clerk automatically recuses judges with 



business or personal ties to a case. Frequently, the assignment of emergency filings is in 
consecutive rather than random order. Also, judges may on occasion exercise some discretion in 
consolidating multiple filings on the same initiative by assigning them to a particular judge with 
special expertise in the field. 

For example, in California, opponents of a 1996 campaign re form measure, Proposition 208, filed 
five separate actions, all in the United States District Court, Eastern District of California The 
district has eight judges in all, two of them senior judges with limited caseloads. Not 
coincidentally, the federal judge serving the district had previously voided campaign finance 
legislation and an earlier state campaign finance reform initiative-Proposition 73? The five actions 
were distributed randomly among the judges but then consolidated in one court? The guiding 
principle for consolidation in this district was that the judge who receives the lowest case number, 
or first filing, of these five actions, or of a related case, receives the consolidated actions. A 
"related case" could include a prior case dealing with a similar subject, and the prior case would 
then become the lowest case number. Consequently, this consolidation process transformed all five 
actions against Proposition 208 into one case to be heard by the same judge who had previously 
invalidated Proposition 73. In a decision that both proponents and opponents of Proposition 208 
alike expected, this federal district judge ruled against the measure.40 

II. Should there be a stricter Standard of Review for 
Initiatives?  

Despite the apparent contradiction between the "republican form of government" guaranteed in the 
United States Constitution41 and "direct democracy" embodied by initiatives, the U.S. Supreme 
Court in 1912 found that the initiative process itself was not at odds with the form of governance 
established under the Federal Constitution.42 In Pacific States Telephone & Telegraph Co. v. 
Oregon,43 the high court ruled that the initiative process was simply an additional form of 
government that complements rather than contradicts the federal form of government and 
representative democracy. Since that ruling, courts have not questioned the underlying legitimacy 
of the initiative process. 

Instead, judicial attention has focused on the appropriate standard of review for assessing the 
constitutionality of individual initiatives. The courts have generally operated under the 
presumption that both legislation and initiatives are subject to similar standards of review and 
constitutional scrutiny.44 Chief Justice Burger clearly ex pressed this viewpoint in Citizens 
Against Rent Control v. City of Berkeley'3 when he said, "It is irrelevant that the voters rather than a 
legislative body enacted [this law] because the voters may no more violate the Constitution by 
enacting a ballot measure than a legislative body may do so by enacting legislation. "46  

Nevertheless, the debate over the appropriate standard of review for initiatives continues to rage, 
especially in academic circles. Some legal scholars have argued that initiatives require even stricter 
standards of scrutiny than those applicable to representative legislation." They base their argument 
on several premises. First, academics argue that initiatives, as a tool of majoritarian democracy, 
disproportionately attack the civil liberties of minorities.48 To illustrate, initiatives have on 



occasion been used to undermine the rights of ethnic minorities,'9 gays and lesbians,50 
inunigrants,51 and other minorities.52 

Accordingly, academics often contend that initiatives require stricter review for the protection of 
civil liberties.53 

While there are certainly valid examples of initiative legislation that have threatened civil liberties, 
no one can claim that this is solely, or even disproportionately, the purview of initiative legislation. 
The story of American governance is fraught with examples of legislation by representative bodies 
that has violated the civil liberties of minorities. The internment of Japanese-Americans during 
World War II,54 segregation and poll taxes,55 racial gerrymandering,56 and obscenity laws57 are 
just a few examples of such legislation. Legislative bodies have also enacted many of the anti-gay, 
anti-immigrant and anti-crime proposals ascribed to initiatives.58 The principle that both initiatives 
and representative legislation should be subject to equal standards of judicial review is not lost on 
those interested in protection of civil liberties. 

A second argument frequently voiced for a stricter standard of scrutiny on initiative legislation is 
that initiatives are not drafted with the same deliberateness as legislation from representative 
bodies.59 

Initiatives are frequently written by a group of similarly-minded individuals. As the product of 
subgroups, initiatives can lack the input of opposing viewpoints and the scrutiny of other experts in 
the field and thus contain oversights and unintended consequences. In California, for example, one 
group drafted and sponsored a campaign finance reform measure, Proposition 212, which 
accidentally would have deleted the state's major ethics laws.60 

This problem, however, is not unique to initiatives. Legislation drafted in representative bodies is, 
in fact, routinely drafted by special-interest groups and their lobbyists, not necessarily with an eye 
for the welfare of the general public. A classic example is California's insurance law61 prior to 
being changed by an initiative.62 In the late 1980s, Assembly Speaker Willie Brown sat down at 
Frank Fat's restaurant in Sacramento with insurance industry lobbyists and trial lawyers.6' He 
negotiated an agreement, written on a cocktail napkin, in which the insurance industry obtained an 
insurance law with no controls on prices and the trial lawyers were rewarded no control on 
lawyers' fees and damage awards." All interests were considered except those of California's 
consumers, who subsequently revolted and rewrote the state's insurance policy by initiative and 
placed controls on insurance costs.65 

More recently, the California legislature approved a bold anti- smoking law.66 This law prohibits 
smoking in almost all public places, including bars, in order to protect the health of employees.6' 
But the legislature neglected to clarify issues of enforcement. Bar owners are supposed to take 
"reasonable steps" to enforce the ban,68 but no one is sure what that means. The law delegates 
enforcement to the cities and counties, with no clear division of authority.69 In some instances, a 
county has the authority either to require bars to post no-smoking signs but no authority to 
prosecute within certain cities or to make city officials prosecute violations.70 This situation has led 
to inconsistent enforcement of the law throughout the state." 



The election process itself provides the greatest safeguard against poorly drafted initiatives: 
through the course of a campaign, debate usually points out and even exaggerates flaws in 
initiatives, and voters tend to react accordingly. Voters tend to be very cautious and thus are 
reluctant to approve initiatives at the ballot box. Historically, California's initiatives average a one-
third approval rate.'2 This reluctance dramatically increases when voters are uncertain about a 
measure. When uncertain, the voter generally casts a vote against an initiative in order to maintain 
the existing public order? Because of uncertainty, voters rejected Proposition 212, which 
inadvertently would have deleted California's ethics laws. 

The problems that plague the initiative process also plague the legislative process. Both processes 
produce laws which tread on civil liberties, and both produce laws which restore civil liberties. 
Both produce laws with unintended consequences, and both produce laws to correct inadequate 
public policies. 

Strictly from the perspective of policy outputs, both initiatives and legislation from representative 
bodies must be subject to judicial review to ensure sufficient and adequate safeguards. Still, there 
exists in fact an important difference in standards of review for initiative legislation. The 
distinction is not in the different treatment of initiatives and legislation, however, but in the 
different approaches taken by the state and federal courts when reviewing initiatives. The state and 
federal courts apply different standards of judicial scrutiny to initiatives. This practice is beginning 
to turn the judicial system into an unwitting player in the politics of direct democracy. 

III. California State Courts show some deference to Initiatives 

Although the principle of judicial review of ballot initiatives appears firmly entrenched, courts in 
some states, including California, express considerable deference to initiatives and have shown a 
reluctance to overturn them in their entirety.'4 At one time, Colorado's Constitution forbade pre-
election and post-election judicial review of initiatives.'5 The language of Nevada's Constitution 
provides a three year moratorium on legislative review of initiatives although Nevada's state courts 
do not consider themselves bound by this prohibition. 

Traditionally, California's state courts have treated direct democracy with considerable respect. 
This feeling was articulated in a 1978 California Supreme Court decision upholding the 
constitutionality of Proposition 13, which addressed tax relief: "It is our solemn duty to 'jealously 
guard' the initiative process, it being 'one of the precious rights of our democratic process.""' State 
courts have followed this principle on several other occasions.'8 

Nevertheless, the state courts' respect for the initiative process has not meant that courts have shied 
away from judicial review of initiatives. California's state courts have reviewed a number of 
initiatives for constitutionality.'9 From 1964 to the 1990 primary election, 79 initiatives have 
qualified for the state ballot.80 Of these balloted initiatives, 21 have encountered either pre-
election or post election challenges in state or federal court.81 The courts, however, have upheld 
slightly less than half of these initiatives-only 10- either substantially or in their entirety.82 

Most of these contested initiatives and citizen-initiated referendums from 1964 to 1990 were 
challenged in the state courts.83 Only one such challenge was originally filed in the federal court 



system;84 two other challenges went through the state courts and were appealed to the federal 
court system.85 Eighteen, or 86%, of the 21 challenged initiatives and referendums were decided 
at the state court level.86 

From 1964 through 1990, the state courts were willing to exercise their authority to overturn or 
substantially modify initiatives and referendums, upholding or substantially upholding 56% and 
invalidating or substantially invalidating 44% of the 18 challenges heard at the state level.87 But 
the state courts have completely invalidated only 6 initiatives over this 25 year time period.56 

During the last 15 years of this period, from 1974 to 1990, the state courts were been particularly 
hesitant to invalidate initiatives. Only 3 of the 29 initiatives approved by voters during that time 
were invalidated in their entirety: Proposition 6 regarding inheritance tax; Proposition 68, 
campaign finance; and Proposition 105, disclosure89 

Although they reviewed a smaller number of cases, the federal courts have not shown any similar 
deference to initiatives during the same period. Of the 3 challenged initiatives that originated or 
ended up in the federal court system, none were upheld.90 Proposition 14, addressing fair housing, 
and Proposition 73, campaign finance, were entirely or substantially invalidated by the federal 
courts,91 and a balanced budget initiative was removed from the ballot in a pre-election 
challenge.92 

IV. Federal Courts appear more willing to invalidate 
Initiatives 

While California's state courts have shown some deference to initiatives, the federal courts have 
not been perceived as showing a similar reluctance to review and invalidate initiatives. It is not at 
all clear at this point whether this perception is valid. Nevertheless, an entirely new pattern of 
judicial review of initiatives is emerging from the federal courts. 

Perhaps unwittingly, the federal courts have become key players in California's initiative process. 
The willingness of the federal courts to invalidate initiatives prior to 1990,93 bolstered by a 
growing under standing within the legal community of the differences in judicial culture between 
an elective state judiciary and an appointed federal judiciary, has caused opponents of initiatives to 
increasingly take their 

case to federal rather than state court.94 The dramatic shift in filing challenges to California's 
initiatives in federal rather than state court began with the 1990 general election. Since then, 
opponents of initiatives in California have consistently filed in the federal courts. 

As shown in Figure 1, the pattern of challenging initiatives has dramatically and overwhelmingly 
shifted between the time periods of 1964 through the 1990 primary election and the 1990 general 
election to present. While state courts reviewed 86% of all contested initiatives from 1964 to 1990, 
95 they reviewed only 22% from 1990 to 1996.96 The federal courts have clearly become the 
preferred venue for these challenges. While only 5% of challenged initiatives were filed with the 
federal courts from 1964 to 1990, 56% of all challenges were filed with the federal courts from 
1990 to 1996.97 The role of the federal courts in the initiative process appears even greater when 



looking at the number of initiatives that currently end up in the federal courts, regardless of where 
the challenges were originally filed. An overwhelming 78% of all challenges to California's 
initiatives since the general election of 1990 have ended up in the federal courts for a final 
decision, compared to 14% in the previous 26 years.99 

This change is not due to federal judges' stepping into the fray but due to the fact that opponents of 
initiatives have generally by passed the state court system and filed their challenges directly in 
federal district court. A new, aggressive attitude has developed among those who campaign against 
initiatives to continue the fight by other means-federal litigation. 

Federal litigation is thus fast becoming another step in an opposition campaign strategy. If 
opponents fail to defeat an initiative at the ballot box, a portion of the campaign budget is routinely 
set aside to contest the initiative in federal court.99 Consequently, there has been a modest but 
significant increase in the likelihood that an initiative approved by the voters will be litigated. 
Given the large in crease in balloted initiatives in the 1990s, the percentage of contested initiatives 
of all balloted initiatives before and after 1990 are comparable. However, when looking at those 
initiatives that have been ap proved by voters, 60% of all voter-approved initiatives have faced 
litigation since the 1990 general election, compared to 53% 100 

There is some indication that this strategy may be paying off for opponents of initiatives. 
Challenging initiatives in the state court system traditionally has been a 50-50 proposition given 
state judges' deference to initiatives. But the federal court system-with its life time appointive 
system for judges-offers an entirely different out look for the survival of initiatives. 

Once again, the number of cases is small; but a pattern of judicial decision-making is becoming 
apparent. As shown in Table 2, both initiatives filed and decided in state courts since 1990-
Proposition 184, "Three Strikes," and Proposition 213, which excludes drunk drivers and 
uninsured motorists from seeking non-economic damages in suits-have been entirely or 
substantially upheld.101 Five initiatives have been challenged in the federal courts since 1990, with 
only two being upheld thus far. That means about three-fifths of initiatives filed in the federal court 
system have been entirely or substantially invalidated to date. This pattern stands in sharp contrast 
to the state court system, which has not invalidated any initiative since the 1990 general election. 

A word of caution about these figures needs to be pointed out, however. Unlike the data for the 
period prior to the 1990 general election, in which all the cases have been decided, many of the 
iitiatives challenged since 1990 are still pending or on appeal.102 Although opponents evidently 
believe their chances of overturning voter- approved initiatives are better in the federal courts than 
the state courts-and the early results suggest they may be correct-it is uncertain whether the 
appellate courts in the federal system will follow suit. 

V. Implications for the Judicial System 

The difference in the way state courts and federal courts treat initiatives is largely attributable to 
the different judicial cultures arising from their respective judicial selection processes. Most state 
judges, including those in California, are elected to office, a process which emphasizes judicial 
accountability to the public. Federal judges, however, are appointed for life and may be removed 



only through impeachment, which emphasizes judicial independence from the public.103 

Regardless of the relative merit of accountability versus independence, the difference in emphasis 
is likely to influence the court's willingness to void all or part of an initiative. 

Associate Justice Otto Kaus, who served on the California Supreme Court from 1980 through 
1985, described the different judicial cultures between an elective system and an appointive system 
with a metaphor.104 Justice Kaus said that reviewing the constitutionality of an initiative when 
facing reelection is like finding a crocodile in your bathtub in the morning.105 You try not to think 
about the crocodile, but you know it is there, and it is hard to think of much else while shaving.106 

While no self-respecting judge would sacrifice constitutional principles in the face of reelection 
opportunities, the point that can be drawn from Justice Kaus is that an elective system does 
somewhat increase judicial accountability. For example, in a recent decision upholding Proposition 
140 on term limits, the California Supreme Court opined that 

[a]lthough the legislative power under our state Constitution is vested in the 
Legislature, "the people reserve to themselves the powers of initiative and 
referendum." Accordingly, the initiative power must be liberally construed to 
promote the democratic process. Indeed, it is our solemn duty to jealously guard the 
precious initiative power, and to resolve any reasonable doubts in favor of its 107  

However, this has not meant that state courts are insensitive to constitutional issues when it comes 
to reviewing initiatives. As shown above, the state courts have been reluctant to overturn entire 
initiatives.108 Rather, the state courts have frequently used a scalpel to sever the offending sections 
of initiatives.109 Proposition 140, for example, was left mostly intact; but the court did remove the 
iitiative's retroactive sanction against legislative pensions.110 A section of Proposition 115-
addressing victim's rights-was removed because the court felt it impinged on federal authority, 
though the initiative itself was substantially upheld.111 More recently, the California Supreme 
Court modified Proposition 184 to give trial judges the same right to strike prior felony convictions 
as is given to district attorneys. 112 

 Conversely, in an appointive judicial selection system, life- tenured judges remain comfortably 
aloof of the public's will. From this difference in judicial selection procedure stems a difference in 
judicial culture between the state and federal courts. Although this difference should not be 
overstated, opponents of initiatives have realized the difference in judicial cultures and have 
incorporated the use of federal courts as part of a comprehensive opposition campaign strategy. 

In recent years, Congress has considered proposals for moderating federal court authority to 
overturn state initiatives.113 Regardless of the merits of some of the provisions of these bills, they 
have thus far been presented as an ideological attack on "liberal judges" of the federal courts, 
resulting in the alienation of many Democratic congressional members.114 Ironically, some of the 
initiatives that federal judges temporarily enjoined, such as an initiative eliminating affirmative 
action, have since been upheld. In an unusually sharp personal attack on the federal district judge 
who struck down the measure, a three-judge appellate panel wrote: "A system which permits one 
judge to block with a stroke of the pen what 4,736,180 [actually, 5,268,462] state residents voted 
to enact as law tests the integrity of our constitutional "115  



Although these bills have contained several provisions, the key element of each bill is a proposal 
that all federal challenges to state initiatives be heard first by a three-judge federal panel.'16 This 
proposal follows a long tradition of federal judicial practice.117 

From 1910 through 1976, a federal statute required a three-judge panel to address any suit seeking 
an injunction against implementation of a legislative statute on grounds of federal constitutional is 
sues.118 The federal statute was amended in 1976, leaving the three- judge panel requirement to 
apply only in two types of cases: suits involving apportionment of congressional and legislative 
districts and suits otherwise required to be heard by a three-judge panel,119 such as those filed 
under the Voting Rights Act of 1965.120 Congress eased the requirement that a three-judge panel 
hear all contested state statutes because of the burden it had placed on the federal court system. 
121  

Requiring a panel of three district court judges to hear challenges to state initiatives would not 
impose a similar burden on federal courts. At most, about a dozen or so state initiatives might be 
challenged in federal court each election year.122 This would not constitute an overly burdensome 
caseload. 

While the costs to the federal judiciary would be negligible, the benefits are potentially significant. 
Citizens are likely to feel more concerned and involved with legislation emerging from the 
initiative process than with the remote legislation produced by legislatures. When federal judges 
strike down initiatives, voters frequently react with hostility toward the judiciary and conclude that 
the personal prejudices of one judge have been unfairly imposed upon an entire state.123 This 
attitude is reflected in a growing distrust of both the judiciary-at both the state and federal levels-
and the initiative proc ess itself.124 

For example, California Supreme Court justices had been readily confirmed in judicial retention 
elections throughout the state's his tory.125 Since the 1986 voter revolt against Chief Justice Bird 
and three other colleagues who undercut much of the death penalty initiative, 126 justices have 
received an average 40% "no" vote in retention elections.127 Once a highly esteemed 
governmental body, the courts-state and federal alike-are beginning to lose some of the public's 
confidence. Striking down popular initiatives has likely contributed to this loss in confidence. 

At the same time, voters in California are growing increasingly frustrated with the initiative 
process. Surveys show that while over whelming majorities of Californians want to preserve the 
right of initiative, they also want some reforms of the process.128 Some 74% of respondents 
believe that the initiative process is generally a good thing, but almost as many respondents want 
to see some changes to it.129 One of the most popular proposals for change is to restrict court 
invalidation of initiatives.130 

For the reason of public alienation alone, it is appropriate to provide special safeguards for federal 
judicial review of state initiatives. The modest proposal of requiring a hearing by a panel of three 
district judges could go a long way toward assuaging the public's disenchantment with the 
judiciary and the initiative process. Determinations by a three-judge panel are more likely to be 
deliberative and fair, overcoming the particular biases of a single judge, and are likely to be seen as 
such by the public. 



VI. Conclusion: Promote Deliberateness in Judicial 
Proceedings 

Judicial intervention in the legislative process, including legislation by initiative, is and must 
continue to be a hallowed principle of American governance. It is designed, in part, to protect civil 
liberties against the potential excesses of majoritarian democracy. Legislation by initiative is 
majoritarian democracy in its purest sense and clearly must be subject to judicial review. 

When the courts invalidate initiatives, however, the ramifications are far greater than court 
invalidation of most other legislation. Initiatives usually address issues of deep concern to the 
populace, and voters feel a stake in initiative legislation unlike that felt for legislative acts. Court 
invalidation of initiatives has caused the beginnings of a voter backlash-both against the initiative 
process and the judicial system. Surveys support the fact that voters in California are losing faith in 
legislation by initiative. The refrain "why should I vote for the initiative when the courts will just 
throw it out" is increasingly heard. At the same time, voters are losing confidence in the judiciary-a 
branch of government that has historically been held in high esteem. The judicial system was 
especially cast in a poor light when Judge Stephen Reinhardt of the Ninth Circuit invalidated 
Proposition 140 on state term limits, claiming that voters did not understand the initiative 131  

Perhaps even more alarming for the integrity of the judiciary is the dramatic transformation of the 
role of the federal courts in direct democracy. Once an occasional arbiter of civil rights, the federal 
courts have recently become part and parcel of an overall opposition campaign strategy. 
Opponents of initiatives have come to realize that different judicial selection processes have 
created different judicial cultures between the state and federal courts-with the federal courts less 
inclined to defer to initiatives. As a result, opposition campaigns in California are now more likely 
to challenge initiatives in federal court and to bypass the state court system altogether. In essence, 
federal district judges are being integrated into the politics of initiative campaigns. 

Perhaps this "politicization" of the federal judiciary cannot be avoided, but the process by which 
the courts review the constitutionality of initiatives must be fair and balanced and perceived as 
such. A simple step of returning to the time-honored legal tradition of hearing challenges to state 
laws-in this case initiatives-before a panel of three federal district court judges would encourage 
greater deliberateness in the process of judicial review and would strengthen the legitimacy of the 
judges' decisions. 
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